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This is in response to applicant's Petition filed on August 7, 2009, requesting withdrawal of the 
finality of the Office action mailed July 9, 2009 as being premature. 

The petition is GRANTED* 

Petitioner alleges that the Final rejection dated July 9, 2009 was premature since this Office 
action contained a new grounds of rejection not necessitated by Applicant's amendment. 

MPEP 706.07(a) sets forth that the second or any subsequent action on the merits shall be made 
final except where the examiner introduces a new ground of rejection that is neither necessitated 
by applicant's amendment nor based on information submitted in an information disclosure 
statement filed during the period set forth in 37 CFR 1.97(c) with the fee set forth in 37 CFR 
1.17(p). 

A review of the record indicates that the Office issued a non-final rejection on December 18, 
2008 rejecting claims 24-26 under 35 USC 102(b) as anticipated by O'Toole Jr. et al. (US 
2001/0037467). On March 18, 2009 Applicant amended independent claim 24 to include only 
limitations previously present in dependent claims 25 and 26. In the Final rejection dated July 9, 
2009, claim 24 was for the first time rejected under 35 USC 102(b) as anticipated by Iannacci 
(US 2002/0062249), which rejection was not necessitated by Applicant's amendment. 

Accordingly, the finality of the July 9, 2009 Office action, but not the action itself, is hereby 
vacated. The Office action dated July 9, 2009 is now considered to be non-final with the 
shortened statutory period of THREE (3) MONTHS set in the Office action. 



Inquiries should be directed to Eric Stamber, Supervisory Patent Examiner, at 571-272-6724. 
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